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In the
United States Court of Appeals
For the Seventh G rcuit

No. 91-2891

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee,

V.

HUMBERTO LECHUGA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Wsconsin.
No. 88 CR 59--Mron L. Gordon, Judge.

ARGUED APRIL 1, 1992
REARGUED EN BANC DECEMBER 15, 1992--
DECI DED MAY 13, 1993

Bef ore BAUER, Chief Judge, and CUWM NGS, CUDAHY,
POSNER, COFFEY, FLAUM EASTERBROCK, RI PPLE, MANI ON,
KANNE, and ROVNER, Circuit Judges.

POSNER, Circuit Judge. An indictnment charged Hum
berto Lechuga with having in his possession nore than
500 grans of cocaine, with the intention of distributing
t he cocaine; and also with having conspired with Evelio
Pinto and unnaned others to distribute the cocaine. 21
U S C secs. 841(a)(1l), 846. The jury convicted Lechuga on
both counts, and the judge sentenced himto 75 nonths
I n prison.

A governnent undercover agent naned Carr had ar-
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ranged to buy 500 granms of cocaine fromPinto. To ob-

tain the cocaine for the sale, Pinto got in touch with Sam
Pagan, who had previously sold Pinto cocaine that Pagan
had obtai ned from Lechuga. Pagan rel ayed Pinto's order

to Lechuga, who designated an apartnent buil ding where
Pagan was to receive the cocaine fromLechuga for trans-
fer to Pinto and to pay Lechuga for it, presumably wth
noney that Pagan would collect fromPinto at the tine

of the transfer. Acconpanied by Pinto and Carr, Pagan

went to the building designated by Lechuga and energed
carrying two packages. One contained the 500 granms (1.1

| bs.) that Pinto had ordered. The other contai ned 3 ounces.
The reason for the second package was that on a previous

t hree-cornered deal involving Lechuga, Pagan, and Pinto,
Lechuga had delivered 3 ounces |less than Pinto had ordered
and paid for. So now Lechuga was naking up for the short
delivery. As soon as Pagan handed over the packages of
cocaine to Pinto, the two were arrested. Lechuga was ar-
rested later.

Lechuga's main argunent--the argunent that caused us
to decide to hear this case en banc under G rcuit Rule
40(f) (rehearing before issuance of the panel's decision)--
Is that the nere fact that he sold Pinto a quantity of co-
caine too large for Pinto's personal use, and therefore
must have known that Pinto was planning to resell it, is
i nsufficient to prove a conspiracy between Pinto and him
Before today, it was wdely assuned that a conviction for
participation in a drug conspiracy could be affirnmed with no
nore evidence than that the defendant had sold in a quanti -
ty too large to be intended for his buyer's personal consunp-
tion, e.g., United States v. Mancari, 875 F.2d 103, 105 (7th
Cr. 1989); United States v. Roth, 777 F.2d 1200, 1205 (7th
Cr. 1985), though sone of our cases, notably United States
v. Baker, 905 F.2d 1100, 1105-06 (7th GCr. 1990), and United
States v. Lanon, 930 F.2d 1183, 1191 n. 18 (7th Cr. 1991),
tugged the other way. Today we resolve the conflict in
our cases by holding that "large quantities of controlled
subst ances, w thout nore, cannot sustain a conspiracy con-
viction." Id. What is necessary and sufficient is proof of
an agreenent to commt a crine other than the crine that
consists of the sale itself.
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To understand the problens created by an allegation
of a conspiracy between a seller on the one hand and a
buyer for resale on the other, we nust take a step back
and ask why unconpl eted conspiraci es are puni shed, even
t hough the conspiracy here was conpl et ed--the cocai ne
was delivered to Pinto before he was arrested. It is not
a good answer to say that they are punished on the sane
theory as attenpts are punished; for given a | aw of at-
tenpts we nust ask why unconpl eted conspiracies are
al so puni shed. The full answer may include historical acci-
dent but there is also a functional reason. Because crines

are difficult to deter by nere threat of punishnent, so-
ciety tries to prevent them and one way to do this is by
i dentifying and incapacitating people who are likely to
commt crinmes. The risk to civil liberties that would be
created by a purely preventive theory of crimnal punish-
ment is so great, however, that society insists on definite
proof of dangerousness. An attenpt is one formof satis-
factory proof. A person who goes so far in the prepara-
tion of a crimnal act as to be guilty of an attenpt has
given definite proof that he is likely to commt such an
act. And |ikew se a person who agrees to conmt a crine,
even if he takes no additional preparatory steps and as
a result does not cone close enough to commtting the
crime to be guilty of an attenpt.

Al this makes good sense when we are speaking of the
puni shnment of unconpl eted conspiracies, but what of the
puni shnment of a conpl eted one? Lechuga delivered cocai ne
in violation of federal crimnal |aw, why should he al so
be punished for agreeing to deliver it? The stock answer
Is that a conspiracy has nore potential for doing harm
than a single individual does. Callanan v. United States,
364 U.S. 587, 593-94 (1961). It is not a bad answer, as
the facts of this case indicate. Lechuga m ght have been
frightened to deal face to face with Pinto, whom he had
short-changed, as it were, on their previous transaction;
or he m ght have been wary about delivering the cocaine
to Pinto and Pinto's custoner in person, since then he
woul d be out nunbered two to one and honor anong thieves
IS nore an aspiration than a presunption.
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This is the point at which sale for resale rather than
for consunption becones relevant. Contrast two nodes of
distribution. In one, a bulk dealer |like Lechuga sells his
I nventory directly to the ultimate consuner. So if he has
a kil ogram of cocaine to sell he breaks it up into nunerous
smal | packages (for exanple, into 500 2-gram packages)
and hawks it on street corners. The process of breaking
bul k and selling at retail is tinme-consumng. That will limt
the scal e of our hypothetical Lechuga's operations. If all
drug dealers were constrained to sell at retail the drug
trade would be smaller than it is, just as the legitimte
drug trade would be smaller than it is if manufacturers
of legitimate drugs were forbidden to sell through phar-
maci sts or other retailers and therefore had to sell directly
to the consum ng public if at all.

This is an argunent for treating any sale of drugs for
resale as a conspiracy. It is only a short step to the con-
clusion that any sale of drugs in a quantity greater than
appropriate for individual consunption is presunptively a
sale for resale, though the presunption could be rebutted,
for exanple by evidence that the bul k purchaser was pl an-
ning to throw a huge party at which he would serve his
guests cocai ne. Many of the objections to this approach
are superficial, for exanple that the federal statute forbidding
the sale of, and possession with intent to sell, drugs
al ready i nposes heavier penalties the larger the quantity
sold or possessed. 21 U S.C. sec. 841(b). The quantity goes to
the severity of the sentence, not the existence of the crine.
United States v. McNeese, 901 F. 2d 585, 600-01 (7th Gr.
1990). The issue of inferring the crinme of conspiracy from
the sale of or the agreenent to sell a quantity so | arge
that it is alnost certainly intended for resale by the buyer
rather than for his personal consunption is distinct. Nor
Is it an objection that to deemthe seller (Lechuga) and
t he buyer (Pinto) nmenbers of a conspiracy to distribute
drugs would inply that soneone who rented Pinto the
prem ses from whi ch he conducted his business of reselling
drugs to the ultimte consuners would be a conspirator
with Pinto in the sale of drugs, though even if the |and-
| ord knew the purpose to which his tenant was putting
the prem ses he would be at npbst an ai der and abettor
of Pinto's illegal business. United States v. G ovannetti,
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919 F.2d 1223, 1227 (7th Gr. 1990). Sonmeone who provides

an input into another's business usually cares only about
selling the input, not about furthering the other's business.
It is different when the buyer is the seller's distributor,
w t hout whom the seller cannot reach the market for his

pr oduct .

Yet there is still a serious objection to concluding that
a sale for resale | eagues the seller and the buyer in a
conspiracy (which can be inferred fromthe quantity in-
volved in the sale--but that is not the problem. The ob-
jection is that while dangerousness nay be the justifica-
tion for punishing conspiracies separately fromattenpts
and conpl eted crines, proof of dangerousness cannot be
substituted for proof of conspiracy. The conspiracy itself
must be proved.

We nust therefore ask what a conspiracy is. A crimna
conspiracy, the cases say, is an agreenent to commt a
crime. E.g., lannelli v. United States, 420 U. S. 770, 777
(1975); United States v. Blankenship, 970 F.2d 283, 285
(7th Cr. 1992). The definition is inconplete, as we shall
see. Nevertheless it is a beginning, for there cannot be
conspiracy w thout agreenent. Wat is an "agreenent"?

It is like a "contract"” but is at once broader and nar-
rower. It is broader because it enbraces agreenents that

m ght for one reason or another, including illegality, not
be legally enforceable. It is true that we sonetines speak
of an "unenforceable contract" wthout a sense of semantic
strain. But, at least to | awers, the term"contract" or-
dinarily signifies an agreenent that m ght in principle be
enforced in a court of law, or in sone substitute tribunal,
such as a panel of arbitrators, agreed to by the parties

I n advance. Yet sone legally enforceable contracts do not

i nvolve a "real" agreenent in the sense of a neeting of the
m nds but are enforced because the parties uttered words

or engaged in acts that the | aw deens sufficient to create
a legally enforceable contract. In this respect the term
“agreenent" is narrower than the term"contract."

This shows that to know what a "contract"” is you nust

be a | awer; but "agreenent" is alay term and while it
may be difficult to define, it usually is easy to identify.
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There was an agreenent between Lechuga and Pinto--an
agreenent on Lechuga's part to sell, and on Pinto's to
buy, a specified anount of a specified product at a speci-
fied tinme and place and for a specified price. Was there
therefore a conspiracy? Qur cases hold, as do nmany in
other circuits, that there would not be a conspiracy if
Pinto were buying for his own consunption. United States
v. Kimons, 917 F.2d 1011, 1016-17 (7th Cr. 1990); United
States v. Mancari, supra, 875 F.2d at 105; United States
v. Douglas, 818 F.2d 1317, 1321 (7th Gr. 1987); United
States v. Mrran, 984 F.2d 1299, 1302 (1st Cr. 1993). Evi-
dently, while proof of an agreenent is necessary for a
finding of conspiracy, it is not sufficient.

The rationale for the own-consunption exception is that
when a crinme requires the joint action of two people to
commt (prostitution, adultery, incest, bigany, and duelling
are ot her exanples), a charge of conspiracy involves no
addi ti onal el enent unless soneone else is involved besides
the two persons whose agreenent is the sine qua non of
t he substantive crinme. The rationale could be questioned,
on the ground that it is at nost a reason for requiring
that the sentences for the conspiracy and the conpl et ed
crime run concurrently (though even this i s unnecessary
If the legislature intends cunul ati ve puni shnent, M ssour
v. Hunter, 459 U S. 359, 368 (1983)), or perhaps that the
puni shnment for the conspiracy be capped at the punish-
ment for the conpleted crine on the theory that the pun-
| shment prescribed for the specific offense is the best evi-
dence of what the |l egislature thought a proper sanction
for the defendant's conduct. Considerations such as these
have persuaded the Suprenme Court to denote the rule
that forbids punishing as conspirators the m ni nrum num
ber of offenders necessary for a joint-action crine from
a strict rule ("Wiarton's Rule") to a principle of statutory
interpretation. lannelli v. United States, supra, 420 U.S.
at 785- 86.

There is another way to understand the own-consunption
exception, however--a way that shows that, at |least in
sone of its manifestations, as in this case, it is not an
exception at all, but an instantiation of the rule that nmakes
conspiracies crimnal. A conspiracy is not nerely an agree-
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ment. It is an agreenent with a particular kind of object--
an agreenent to commt a crine. Wen the sale of sone
commodity, such as illegal drugs, is the substantive crine,
the sale agreenent itself cannot be the conspiracy, for

It has no separate crimnal object. What is required for
conspiracy in such a case is an agreenent to conmt sone
other crinme beyond the crine constituted by the agree-

nment itself. W shall see that there was such an agree-
nment here (as there had been in lannelli)--the agreenent
bet ween Lechuga and Pagan to cooperate in the sale of

drugs to Pinto. The object of the agreenent was to com

mt the crinme of selling drugs to Pinto. But insofar as
there was an agreenent between Lechuga and Pinto nere-

|y on the one side to sell and on the other to buy, there was
no conspiracy between them no matter what Pinto intended
to do wwth the drugs after he bought them Lechuga would
not, nerely by selling to Pinto, have been agreeing with
Pinto to sonme further sale. A person who sells a gun
know ng that the buyer intends to nurder soneone nay

or may not be an aider or abettor of the nurder, but he

IS not a conspirator, because he and his buyer do not have
an agreenent to murder anyone.

There m ght have been a separate agreenent between
Lechuga and Pinto. Suppose Lechuga had told Pinto that
he needed a good distributor on the south side of Chicago
and wanted to enter into a long-termrelationship with
Pinto to that end. Then it would be as if Lechuga had
hired Pinto to assist himin reaching his market. It shoul d
not nmake a difference whether an illegal agreenent takes
the formof an illegal sinulacrumof an enpl oynent con-
tract or of a "relational" contract, inplying sonething
nore than a series of spot dealings at armis | ength be-
t ween deal ers who have no interest in the success of each
other's enterprise. Vertical integration is not a condition
of conspiracy. And of course the initiative mght in our
hypot heti cal case have cone fromPinto rather than from
Lechuga wi thout affecting the analysis. Even the nunber
of sales, a factor stressed in sone cases, would be signifi-
cant only insofar as it cast light on the existence of a con-
tinuing relation, inplying an agreenent with an objective
beyond a sinple purchase and sale and thus an agreenent
separate fromthe sale itself--the latter being an agree-
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ment, all right, but not a conspiracy. United States v.
Baker, supra, 905 F.2d at 1106. What nade "prol onged
cooperation” a factor in inferring conspiracy in Direct Sales
Co. v. United States, 319 U. S. 703, 713 (1943), was that

It showed that the defendant not only knew that it was
selling drugs to soneone for use in an illicit enterprise
but had "join[ed] both m nd and hand with himto nake

Its acconplishnment possible." See also id. at 712 n. 8. Pro-
| onged cooperation is neither the neaning of conspiracy

nor an essential elenent, but it is one type of evidence

of an agreenent that goes beyond what is inplicit in any
consensual undertaking, such as a spot sale.

A nore difficult case, as noted in United States v. Moran,
supra, 984 F.2d at 1302, 1304, would be that of an agree-
ment between A and B for A to nake a spot sale of drugs
to Bin the future--an agreenent with a separate crimna
obj ect, that of making an illegal sale, but an agreenent
that seens only adventitiously distinct fromthe sale itself.
No agreenent of any kind between Lechuga and Pinto
separate fromthe sale of cocaine to Pinto was proved,
however, so Lechuga's conviction for conspiracy cannot
be affirnmed on the basis of the agreenent with Pinto.

It does not follow that the conviction nust be reversed.
The indi ctnment charged a conspiracy with others besides
just Pinto, and the evidence showed that Lechuga had
in fact conspired with Pagan; therefore the conviction of
conspiracy nust be upheld after all. A finding that Lechuga
had conspired with Pagan was within the scope of an in-

di ctment worded as this one was, and the fact that the

I ndi ctment did not nane Pagan is irrelevant. United States
v. Rey, 923 F.2d 1217, 1222 (6th Gr. 1991). It is true that
the focus of both the trial and the appeal was on the al-

| eged conspiracy between Lechuga and Pinto. But the gov-
ernnment's brief does not describe the conspiracy as being
limted to Lechuga and Pinto. It says that "the evidence
clearly established that Lechuga was supplying resal e quan-
tities of cocaine to Pagan and others as part of his ongoing
agreenent with Pagan. As such, sufficient evidence existed
to support Lechuga's conspiracy conviction." Lechuga's

reply brief takes issue with the conclusion that there was
sufficient evidence of such a conspiracy, but does not quar-
rel wwth the characterization of the conspiracy as one that
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| ncl uded Pagan. And at the en banc argunent Lechuga's

| awyer acknow edged that it would be proper to affirm
his client's conviction on the basis of such a conspiracy
were it factually supported, which he deni ed.

The critical issue is whether, on the one hand, the rel a-
ti onship between Lechuga and Pagan is properly charac-
terized as that of a spot seller and a spot buyer; or, on
t he ot her hand, whether the sale was from Lechuga to
Pinto with Pagan functioning as a go-between, facilitator,
sal es agent, and general helper. If, know ng that Lechuga
was a drug deal er, Pagan assisted himin distributing drugs
to at | east one dealer farther down the chain of distribu-
tion, nanely Pinto, then Lechuga and Pagan were cocon-
spirators. United States v. Aguilar, 948 F.2d 392, 396 (7th
Cr. 1991); United States v. Boyer, 931 F.2d 1201 (7th Cr.
1991); United States v. Townsend, 924 F.2d 1385, 1400-01
(7th Gr. 1991); United States v. Rivera, 855 F.2d 420 (7th
Cir. 1988). |If Lechuga and Pagan had the sanme sinple
sel | er-buyer relationship as Lechuga and Pinto, then, for
t he reasons explained earlier, there was no conspiracy be-
tween them

We nust take a closer look at the facts concerning their
rel ati onshi p. Pagan was asked on direct exam nation what
hi s purpose had been in seeking to neet Lechuga. He an-
swered that it had been to "get in sone kind of [drug]
deal s." He was then asked, "Wat did you want to do
wth drugs with [Lechuga] ?" Answer: "Just sell it." It
I s apparent that he wanted to sell drugs on Lechuga's
behal f, for when the two had first nmet he had told Lechuga,
"I know these [sic] this guy, he's looking for sonme anount
[ of drugs], and he [Lechuga] had it." In other words, Pagan
had a custoner (although his testinony is not entirely
clear on this point, apparently it was Pinto) for a partic-
ul ar anmount of drugs, and he wanted Lechuga to supply
himw th the necessary anount. This is hardly consi stent
with Lechuga's being a spot seller unaware of what ac-
tivities Pagan, or any subsequent occupier of a place in
the chain of distribution, mght undertake. Lechuga knew
preci sely what Pagan was going to do with the drugs he
sold him Pagan told Lechuga what he was going to do
with them
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This was in February 1988. In May, Pinto told Pagan
that he had a friend who wanted cocai ne, so Pagan "cal |l ed
[ Lechuga] ," and told hi mthe anount he needed. The in-
ference is inescapable that Pagan told Lechuga that Pinto
woul d require an extra three ounces to nake up for a
previ ous short delivery by Lechuga and Pagan. For Pagan
testified that the reason Pinto was to get an extra three
ounces was that "W had another deal with him]|[Pinto]
and he clained that we were short, so | request from
[ Lechuga] again the three ounces.” The "we" is obviously
Lechuga and Pagan. A rational jury could infer fromthe
testi nony we have sunmmari zed that Lechuga and Pagan
were dealing jointly wwth Pinto, with Lechuga's rol e that
of a sales agent. Therefore the jury's finding of conspiracy
I s adequately supported by the evidence.

Lechuga chal | enges his conviction on a nunber of other
grounds, but they have no nerit and require little discus-
sion. Most were waived in the district court, and therefore
can be raised in this court only if they denonstrate plain
error, Fed. R Cim P. 52(b), which is to say an error
that nust be corrected in order to avert a m scarriage
of justice. United States v. Caputo, 978 F.2d 972, 974 (7th
Cr. 1992). The challenges to the wording of the indict-
nment and to the instructions are frivol ous. Lechuga pre-
sents slightly nore substantial Brady and M randa issues.
Brady v. Maryland, 373 U.S. 83 (1963); Mranda v. Ari-
zona, 384 U S. 436 (1966). As to the first, he argues that
t he governnent shoul d have been required to disclose to
himthat it had "threatened" its star witness, Pagan, with
prosecution for his own part in the conspiracy if he did
not cooperate by testifying agai nst Lechuga. But the only
“threats" consisted of occasional rem nders to Pagan of
sonet hi ng that was obvious--that, having participated in
t he conspiracy, he could be prosecuted. He testified that
he had not been prosecuted, and the jury was left to draw
t he obvious inference--that his fate depended on his ef-
fectiveness as a witness agai nst Lechuga. D scl osure of
the so-called "threats" would have added not hi ng.

Lechuga's princi pal defense at trial was that Pagan had
confused himw th Lechuga's brother Raul. But Lechuga
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had told the police when he was arrested that his brother
had been in Mexico for the past six nonths. This adm s-
sion was used at trial to knock down his defense of m s-
taken identification. He argues that the adm ssion was ex-
tracted fromhimw thout his having first received the

M randa warni ngs. He did not nake the argunent at

trial, and it is barred on appeal because, although this
Is a close case on the question whether Lechuga was in-
volved in a conspiracy, it is not a close case on whet her
Pagan was dealing with himrather than his brother. On
that issue the evidence agai nst Lechuga was overwhel m

I ng, so that exclusion of the adm ssion could not have
made a difference.

AFFI RVED.

COFFEY, G rcuit Judge, wth whom MANION, G rcuit

Judge joins, concurring in the judgnent. | agree with
the mgjority that we nust affirm Hunberto Lechuga's
conviction. | wite separately to nake two points.

First, as the majority agrees, whether the sale of a dis-
tribution-size quantity of cocaine is sufficient to establish a
conspiracy between a buyer (here, Pinto) and seller (here,
Lechuga) to distribute cocaine is not a question presented
by the facts of this case. Granted, because the defense
attorney cleverly focused on that question in the appeal,
and cast aside the central conspiracy charge nmade in the
I ndi ctnent, we decided to rehear the case en banc to con-
sider that issue. However, it becane clear to several of
t he judges during the en banc oral argunent that the
Governnent presented far nore evidence in support of
Lechuga's conspiracy conviction than a single sale to Pinto
of a distribution-anount of cocaine. Neverthel ess, the plu-
rality, taking the defense counsel's bait, spends the bulk
of its opinion addressing the single-sale question, in ef-
fect issuing an en banc advisory opinion. | believe the
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court should address only the issues necessary for resol u-
tion of this case and | eave the single-sale question for the
day when it is clearly presented by the facts of a partic-
ular case. In taking this view, | amin harnony with the
position recently urged by Judge Posner in his dissent

in part in Reed v. Gardner, 986 F.2d 1122, 1129 (7th Cr.
1993), where he wisely counseled that "[w] e shoul d not
pronounce on |legal questions . . . in a case in which our
answers cannot alter the outcone." See also United States

v. Fischer, 833 F.2d 647, 649 (7th Cr. 1987). Addressing

| ssues not required for resolution of a case runs the

danger that the "opinion mght be ill-informed and un-

reli abl e because the factual record on which it was based
was i nconplete or hypothetical." People of the State of
I1linois v. Archer Daniels Mdland, 704 F.2d 935, 942 (7th
Cr. 1983). My viewis that unless it is necessary to decide
a question, it is necessary not to decide a question. Instead of
deciding an issue not before us in dicta, we should

decide the case on its nerits.

My second reason for witing separately is to spread
upon the appell ate decision record sone facts in addi-
tion to the plurality's brief analysis of the evidence we
rely upon to affirm Lechuga's conviction. The indictnent
did not specifically nane Sanuel Pagan as a coconspirator
but instead charged that "Evelio Pinto and Hunberto
Lechuga . . . conspire[d] between thenselves and with
persons known and unknown to the grand jury to dis-
tribute and possess with the intent to distribute" cocai ne.
However, "persons known and unknown to the grand
jury" could certainly include Pagan. W have nade cl ear
that it

“I's the grand jury's statenent of the existence of the
conspiracy agreenent rather than the identity of those
who agree whi ch places the defendant on notice of

the charge he nust be prepared to neet. . . . Thus,
the governnent is permtted to allege in an indict-
ment, as it did in this case, that, in addition to the
def endants naned in a conspiracy count, the defen-
dants conspired with others known and unknown to

the grand jury."

http://www.henak.net/HL O/HL ODecisions/L echugal.html (12 of 37) [11/20/2008 5:05:22 PM]



http://www.henak.net/HL O/HL ODecisions/L echugal.html

United States v. Townsend, 924 F.2d 1385, 1389-90 (7th

Cir. 1991) (citations and internal punctuation omtted). See
also United States v. Kraner, 711 F.2d 789, 796 (7th Gr.),
cert. denied, 464 U S. 926 (1983) ("There is . . . no re-

qui renment that a conspiracy indictnent identify uncharged
coconspirators.") Thus, the Governnent was free to try

the case (as it did) as a Lechuga-Pagan-Pinto conspiracy/1,
even though Pagan was not referred to specifically in the

Il ndi ctment. /2

In reviewing jury convictions we are required to con-
sider "whether, after view ng the evidence in the |Iight nobst
favorable to the governnent, 'any rational trier of fact
coul d have found the essential elenents of the crine be-
yond a reasonable doubt.' " United States v. Lanon, 930
F.2d 1183, 1190 (7th Cr. 1991) (citations omtted) (enpha-
sis added). "W may overturn a verdict only when the
record is devoid of any evidence, regardless of howit is
wei ghed, fromwhich a jury could find guilt beyond a
reasonabl e doubt." United States v. Durrive, 902 F.2d
1221, 1225 (7th Gr. 1990) (enphasis added). "The evidence
need not be inconsistent wth every reasonabl e hypot hesi s
of innocence in order to sustain the conviction . . ., and
we Wil not reweigh the evidence or judge the credibility
of witnesses." United States v. Maholias, 985 F.2d 869,

874 (7th Cr. 1993) (citations omtted).

A conspiracy is a conbination or confederation between
two or nore persons fornmed for the purpose of conmt-
ting a crimnal act through their joint efforts. Lanon, 930
F.2d at 1190. The governnent nust prove that the defen-
dant knew of the conspiracy and intended to associ ate
himself with it. Id. In evaluating a conspiracy conviction,
we need not |imt our inquiry to the direct evidence of
t he defendant's connection to the conspiracy:

“"Conspiracies, |like other crines, may be proved en-
tirely by circunstantial evidence. United States v.
Durrive, 902 F.2d 1221, 1225 (7th Gr. 1990). If the
prosecution presents enough circunstantial evidence
to support, beyond a reasonabl e doubt, an inference
t hat the defendants agreed anong thensel ves to dis-
tribute drugs, a jury would justified in convicting
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t hose defendants of conspiring together. The critical
guestion, then, is whether the jury may reasonably

I nfer a single agreenent anong the defendants from

t he evidence of the drug transactions presented by

t he governnent."

Townsend, 924 F.2d at 1390 (enphasis added). Moreover,

the "nature of a conspiracy is such that its existence and
the invol venent of the co-conspirators in it nust often

be proved by circunstantial evidence." United States v.
Sull'ivan, 903 F.2d 1093, 1098 (7th G r. 1990) (citation
omtted). "The governnment need not establish that there
existed a formal agreenent to conspire; circunstantial evi-
dence and reasonabl e i nferences drawn therefrom concern-
ing the relationship of the parties, their overt acts, and
the totality of their conduct may serve as proof." Id. This
IS especially true in drug conspiraci es where the "cl andes-
tine" nature of the nefarious schene makes it "ridicul ous
to presune that the governnent could obtain w tnesses

with firsthand knowl edge of the group's activities.” United
States v. Vega, 860 F.2d 779, 793 (7th Cr. 1988) (citation
omtted). W will affirma conspiracy conviction if the gov-
ernnment has presented substantial evidence connecting the
defendant to the conspiracy. Durrive, 902 F.2d at 1228.

The record denonstrates conclusively that the jury was
presented sufficient evidence to conclude, beyond a reason-
abl e doubt, that Lechuga conspired with Pagan to distri b-
ute cocaine. On May 6, 1988, M| waukee County Sheriff's
Department Detective Kevin Carr, working undercover,
negotiated with Pinto to purchase one-half kil ogram of co-
caine for $13,000. Pinto then infornmed Pagan that a buyer
(Carr) wanted a | arge stash of cocai ne. Pagan proceeded
to arrange the transaction. According to Pagan, his drug
distribution relationship with Lechuga stretched back to
February, 1988. In response to Pinto's nessage to Pagan
that "he had a friend who want ed cocai ne," Pagan call ed
his supplier Lechuga and told him"Il need this anount”
(presumably the half-kilo requested by Carr and Pinto).
Pagan did not choose Lechuga's nane out of a phone book,
nor did he rely on the advice of others in contacting Pagan.
Pagan obvi ously called Lechuga because they had done pre-
vi ous drug deals and had an on-goi ng supplier-deal er
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relationship. Their relationship was sufficiently established
that all Pagan had to do when he |l earned of Pinto's desire
to buy was pick up the phone, call the defendant Lechuga,
tell himhe needed cocaine and give himthe order. This
undercuts any contention that Lechuga and Pagan had an
arns-|l ength, adversarial buyer-seller relationship. Accord-
ing to Pagan's testinony, it was not necessary for Lechuga
to inquire into Pagan's identity, nor did he ask for refer-
ences attesting to Pagan's reliability and experience as

a drug retailer. He obviously recognized Pagan's voi ce on
the tel ephone, and a sinple call from Pagan was nore

than sufficient to convince Lechuga w thout any further
checking to initiate the delivery of the half-kilo in what
Pagan descri bed as a "kind of dry" drug environnent.

According to Pagan, after Lechuga secured the cocai ne,
Lechuga dictated the scenario for the sale. Lechuga net
with Pagan and directed himto an apartnent buil ding
at 3811 South 35th Street, M| waukee, Wsconsin where
the drug deal would be consummated. Pagan traveled with
Pinto and Carr to the drug sale site. Lechuga, carrying
a roll of duct tape, arrived at the drug sale site with an-
ot her man, whom Pagan said Lechuga identified as his
brother-in-law. According to Pagan, he went upstairs and
from behi nd an apartnent door/3 was handed a brown paper
bag by either Lechuga or his conpani on. Pagan testified
that he could not tell who handed himthe bag, but, as
he accepted the bag, Lechuga, whose voice he recogni zed,
stated, "[h]ere's the bag," and directed himto "bring the
noney back." Lechuga's order fromthe apartnent that
Pagan "bring the noney back" would allow a rational jury
to conclude, in the | anguage of Townsend, that Lechuga
had a "stake in the success of [the Lechuga-Pagan-Pi nt 0]
enterprise." 924 F.2d at 1397. Lechuga was aware t hat
Pagan woul d deliver the cocaine to a third party, coll ect
the paynent fromthat party, and then return to the drug
di stribution apartnent and give the noney to Lechuga
as previously directed. Lechuga obviously trusted Pagan
to performthese courier functions, because in the drug
wor |l d where big noney is at stake and death is often the
penalty for error, nothing is left to chance. Moreover, the
fact that Lechuga and Pagan set up the |arge drug sale
so quickly and efficiently suggests that they were famli ar
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with one another. This could have |lead a rational jury

to conclude that Lechuga and Pagan were not nerely

in an arns-length buyer-seller relationship, but instead
were conspiring to distribute cocaine. As we explained in
Townsend,

“[c]onspiracies exist . . . to lower the transaction costs
of conmmtting crines. Rather than having 'to discover

who it is that one wshes to deal with, to inform peo-

pl e that one wi shes to deal and on what terns, to

conduct negotiations leading up to a bargain, to draw

up the contract, to undertake the inspection needed

to make sure that the terns of the contract are be-

I ng observed, and so on,' in order to acconplish a
goal . . . conspiracies "wll energe to organi ze what
woul d ot herwi se be market transactions. . . .' See

Coase, THE FIRM THE MARKET, AND THE
LAWat 6-7 (1988)."

924 F. 2d at 1394-95. The fast-noving working rel ationship
Pagan and Lechuga exhibited in arranging the drug trans-
action is clear evidence that their transaction costs were

| onered by the principal's famliarity with one another, an-
other nail in the coffin establishing the well-run, guarded
and efficient drug conspiracy headed by Lechuga.

The evi dence al so denonstrated that at |east one other
Lechuga- Pagan- Pi nt o cocai ne sal e had occurred besides the
hal f-kilo sale that went to Carr. In the bag handed to
Pagan fromthe apartnent was a |large plastic bag with a
hal f-kil o of cocaine, and three sandw ch bags contai ni ng
one ounce of cocai ne each. The hal f-kilo bag was i ntended
for Carr. At trial, Pagan explained the significance of the
t hree one-ounce packages. Pagan testified that he had re-
| ayed to Lechuga Pinto's conplaint that he was shorted
by Pagan and Lechuga in a prior drug deal. Lechuga nade
good on the shortage by having Pagan deliver the three
ounces due to Pinto to square the books. Pagan stated
that he delivered the three ounces to Pinto "[Db] ecause we
had anot her deal and we were short on it." The prose-
cutor then asked, "[w] hat do you nean you were short
on this other deal ?" Pagan answered, "[w] e had anot her
deal wth himand he clained that we were short, so |
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request from|[Lechuga] again the three ounces, and that's
why in the bag you guys found a hal f-key and three ounces.
(enphasi s added). "We" in this exchange neant Pagan

and Lechuga; "hinf neant Pinto. Thus, according to Pagan,
he and Lechuga were a drug-selling team These facts es-
tablish that Lechuga had a conspiratorial agreenent with
Pagan under whi ch Pagan woul d | ocate custoners like Pinto
and Carr, and then act as the cover and internediary

for Lechuga in the cocaine distribution ring. Pagan was
Lechuga's m ddl eman and general helper in his drug

di stribution. Pagan was | ocating custoners for Lechuga,
acting as his conduit for information concerning the
particulars of the drug sale, and then transporting the
drugs and noney between Lechuga and the ultimte cus-
toners./ 4

Al of these facts, set forth clearly in the record, dem
onstrate beyond a reasonabl e doubt that Lechuga was an
active participant in conspiring with Pagan to sell drugs
to Pinto./5 That is the only issue we need decide in this

case. As | stated previously, | agree with the magjority
t hat Lechuga's conspiracy conviction should be affirned.
However, as noted above, | do not believe that it is ap-

propriate for us to answer the single-sale question when
the record before us fails to present the issue.

FOOTNOTES

/1

In his closing argunent to the jury, the prosecutor
stated that the evidence clearly established an agreenent
bet ween Pi nto, Pagan, and the defendant Hunberto
Lechuga to distribute cocaine. He also told the jury that
numer ous Wi tnesses testified that on May 11 Hunberto
Lechuga was "involved in the distribution of cocaine with
Sam Pagan". At oral argunent before this court, the
Governnent attorney stated that the "hub of the con-
spiracy" was the agreenent between Hunberto Lechuga
and Pagan. Thus, at trial the governnent did not rely
exclusively on the theory that Lechuga joined an existing
conspiracy between Pagan and Pinto.
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/2

Def ense counsel argued at the trial |evel that Lechuga
coul d not be convicted of conspiring with Pagan because Pagan was
not named in the indictnent. In its nmenorandum suppor -
ting its notion for judgnent of acquittal or a newtrial,
def ense counsel argued that "it is not enough that
Lechuga and Pagan may thensel ves have had a con-
spiratorial agreenent between [the] two [of then], for the
grand jury alleged that Pinto--Pagan is nowhere naned--
and Lechuga, with others, forned a crimnal association."
As | have already made clear, and as defense counsel is
well aware, this is an incorrect statenent of the |aw, the
jury was free to convict Hunberto Lechuga of conspiracy
If it determned that he had conspired with Sanmuel Pagan
to distribute the cocai ne.

/3

Detective Carr, a veteran of hundreds of drug in-
vestigations during his nearly five years on the M| waukee
County sheriff's departnent's narcotics squad, testified
that he participated in a subsequent police search of the
apartnment from which Lechuga and his associ ate delivered
the cocaine to Pagan. Inside the sparsely furnished apart-
ment, which was rented in the nane of Lechuga' s brother,
the police found a triple beam scal e used to wei gh cocai ne;
a cocai ne press used to conpact the drug; large plastic
bags and generic sandwi ch bags simlar to the ones which
cont ai ned the cocai ne Pagan delivered to Pinto and Carr;
and a roll of duct tape bearing, according to the testinony
of an FBI fingerprint specialist, Lechuga' s fingerprints.
These itens are the accepted indicia of a drug conspiracy.

/4

Pagan and Pinto were arrested on the day of the drug
sal e shortly after Pagan had energed fromthe apartnent
buil ding with the cocai ne. Lechuga and his conpani on
were able to evade police capture but they departed in
such a hurry that they left behind the Pontiac they drove
to the drug sale site. The police seized and
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| npounded the vehicle. Later that evening, according to
the testinony of David Lopez, the owner of the Ponti ac,
Lechuga called Lopez and told himthat sonething nust

have happened to the car. Lechuga, along with Lopez,
returned to the apartnent buil ding and di scovered the car
m ssi ng, whereupon Lechuga told Lopez that it nust have
been stolen. Later that sanme nonth, Lechuga was ar-

rested and arraigned, junped bail, and remained a fugitive
until his apprehension in April, 1991 in Chicago, Illinois,
carrying a bogus driver's license.

/5

I n the sane nenorandum subm tted by defense
counsel to the trial court which we quoted in footnote 2,
def ense counsel stated that "[e]ven if Lechuga knew of,
and benefitted from Pagan's subsequent distribution to
Pinto, then, the Court could infer only a limted agree-
ment to distribute between Lechuga and Pagan."
Lechuga's command to Pagan to "bring the noney back"
reveals clearly that he knew of the distribution to Pinto
(even if he did not know Pinto's nane), and expected to
benefit fromit (in the formof the cash Pagan would ferry
back to hin). Defense counsel made this adm ssion in trial
court papers because they believed that the Lechuga-
Pagan conspiracy was "not the conspiracy the indictnent
charged; Pinto was alleged to be a nenber" (enphasis
added). W have previously pointed out that this is an
erroneous assunption. Thus, even on the terns |aid out
by defense counsel in the trial court, Lechuga is guilty
of being an active nenber with Pagan in a conspiracy
to distribute cocaine.

FLAUM GCircuit Judge, concurring. | agree with the
opi ni ons of Judge Posner and Judge Coffey to the extent
that they establish that Lechuga's conspiracy conviction
I S supported by substantial evidence. However, | view this
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case as one which does not conpel consideration of the
single-large-sale-for-resale question due to its particular
facts. Therefore, | would postpone resolution of this chal-

| engi ng question until the court is confronted with a con-
spiracy conviction that depends solely on a single distribu-
tion-size sale. At this point, only infornmed dicta can result
fromany anal ysis of that issue.

Turning to the nerits of the case before us, it is ny
opi nion that the evidence of conspiracy is not quite as
overwhel m ng as suggested by Judge Coffey. | believe
Judge Cudahy's thoughtful dissent, on the other hand,
gives too little wight to the jury's role in deciding dif-
ficult cases. After a verdict of guilty, we are obliged to
view the evidence and reasonable inferences fromit in
the light nost favorable to the governnent. This i npor-
tant principle reflects neither pro-governnent bias nor
| azy acceptance of the results in close cases. Rather, it
descri bes the proper deference we give the jury system
Here, the record presents sufficient evidence to support
a rational jury's verdict to convict, and we should not in-
terfere with that judgnent.

KANNE, Circuit Judge, concurring. | join in the result
reached in Judge Posner's opinion--affirmance of Lechuga's
conspiracy conviction. | do not believe, however, that the

I nclusion of dicta that proposes an absolute rule that a
conspiracy convi ction can never be supported solely on the
basis of a single "large quantity" sale of drugs is neces-
sary or correct. The single sale conspiracy rule is an aside
t hat has not achi eved a consensus on this court. | wite
separately to express ny disagreenent with this proposed
broad rule, the analytical framework for which is grounded

I n the context of the hand-to-hand drug transacti on.

In ny view, such a rule cannot reasonably be extended
to apply to those multi-mllion dollar drug transactions
found in real life, such as a single sale of a sea-going ship-
| oad of marijuana, United States v. Kraner, 955 F.2d 479,
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482-83 (7th Cr.) (individual deliveries of 15,000, 20, 000,
30, 000, 14,000, 147,000, 152,000, and 130,000 pounds), cert.
denied, = US _ , 113 S. . 595-96 (1992), or co-

caine, United States v. Gonzal ez, 933 F.2d 417, 421-22 (7th
Cr. 1991) (individual deliveries of 1,148 and 2,265 kil o-
grans), or a cargo aircraft |oad of cocaine, United States
v. Markowski, 582 F. Supp. 1276, 1277-78 (N.D. Ind.

1984) (inportation of 864 kilograns val ued at $27, 000, 000),
or atractor trailer load of marijuana, United States

v. Canino, 949 F.2d 928, 934 (7th Cr. 1991) (i ndividual
deliveries of 27,000 and 18, 000 pounds), cert. deni ed,

Uus _, 112 S. . 1940 (1992). That the foregoing
exanpl es i nvol ve successive deliveries does not detract
fromthe size and conpl ex nature of each individual trans-
action.

Even when single sales of drugs are not carried out on
such an extraordi nary scale, our cases illustrate that major
dealers frequently traffick in "large quantities" of drugs.
E.g., United States v. Liefer, 778 F.2d 1236, 1240 (7th G r.
1985) (individual deliveries of 2,500 and 7,000 pounds of
marijuana for distribution); United States of Anmerica v.
Wabl es, 731 F.2d 440, 442 (7th Gr. 1984) (storage of 2,500
pounds of marijuana for distribution). It is unfortunate,
but true, that demand exists for such distributable quan-
tities. E.g., United States v. Caban, 962 F.2d 646, 647,

650 (7th Cr. 1992) (defendant agreed to purchase twenty
kil ograns of cocai ne and 1, 000 pounds of marijuana from
under cover agents).

Today the court suggests a prophylactic rule that the
sale of "large quantities" of narcotics, wthout nore, can-
not sustain a conspiracy conviction. Presumably this rule
woul d apply to a single sale that requires nassive coor-
dination of air, sea, and ground transportation, regardl ess
I f the buyer is a known | arge-scale distributor and regard-
less if the quantity is so large that it is certainly intended
for resale. If the rule is adopted, a jury will be precluded
fromreasonably inferring that a seller of |large quantities
of drugs agreed to their distribution by others down the
| ine, notwithstanding his interest (and stake) in the re-
tailer's successful distribution.
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Ironically, a majority, if not every nenber, of the court
appears to recognize a drug dealer's interest in successful
di stribution. Judge Posner concedes that "[s]oneone who
provi des an input into another's business usually cares only
about selling the input, not about furthering the other's
business. It is different when the buyer is the seller's dis-
tributor, wthout whomthe seller cannot reach the narket
for his product."” Ante at 5. Judge Cudahy acknow edges
as much: "OF course, any whol esal er hopes that his cus-
tonmers wll be successful. The nore the retailers sell, the
nore they will buy fromthe whol esaler.” Post at 31. Still,
a mpjority insists on a rule that know edge and a st ake
in the venture sufficient to prove participation in a con-
spiracy can never be inferred from evidence of a single
| arge quantity sale.

When one sells an anmount of drugs too |arge for per-
sonal consunption to a distributor, | amnot willing to
foreclose a jury's finding that the seller "join[ed] both
m nd and hand" with the buyer to make further distribu-
tion possible. Direct Sales Co. v. United States, 319 U. S
703, 713, 63 S. C. 1265, 1270 (1943). After all, the |arge
sale transaction is the sine qua non of subsequent dis-
tribution. Conspiracy can be inferred from prol onged co-
operation with another's unlawful purpose, id., (though we
affirm Lechuga' s conviction on the evidence of only two
transactions) but not, apparently, froma transaction in-
volving an extraordinarily large quantity of drugs. Neither
Judge Posner nor Judge Cudahy offers an expl anation as
to why the first inference is nore reasonable and should
carry nore weight than the second. Surely it cannot be
said that "prol onged cooperation” nmakes it nore likely
that a seller knew of and agreed to a buyer's distribution
of drugs but evidence of an extrenely large sale to the
di stributor does not. Both, it seens to ne, could be suf-
ficient to allow "[t]he step from know edge to intent and
agreenent [to] be taken." 1d.

It is true that many drug sal es--the hand-to-hand vari -
ety--are relatively small and sinple transactions, thus pre-
venting a rational factfinder frominferring that the seller
joined a drug distribution conspiracy. It is just as true,
on the other hand, that there are individual sales of such
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size and scale that a rational factfinder could properly
draw the inference that the seller had joined a conspiracy
to distribute the drugs invol ved.

As | see it, arule that treats every sale of narcotics
In a conspiracy case as if it were a sinple spot sale belies
the nature and reality of today's whol esal e drug trade.
Rat her than needl essly adopt an absol ute standard that
cannot be applied intelligibly as the size and conpl exity
of the drug sale increases, we should, | believe, allowthe
factfinder to assess the nature of the transaction in the
first instance and to draw such reasonabl e i nferences of
conspiratorial nenbership as the evidence nmay warrant.

ROVNER, Circuit Judge, concurring. | join that portion
of Judge Posner's opinion that finds the evidence of a
Lechuga- Pagan conspiracy sufficient to support Lechuga's
conviction. Like Judge Flaum | believe such a result prop-
erly defers to the jury's determnation of guilt. Although
| agree that Lechuga's conviction should be affirmed on
this alternative ground, | amnot entirely confortable with
the majority's discussion of the primary issue presented in
this appeal --the existence of a conspiracy between Lechuga
and Pinto. | agree with the nmajority that the evidence
Is insufficient to establish a Lechuga-Pinto conspiracy be-
cause a conspiracy conviction cannot be sustained solely
on the basis of a single |large quantity sale. Yet, | find
that the majority offers little practical guidance as to the
addi tional evidence that would be required to support the
I nference of an agreenent to distribute. The magjority's
proposed standard--"proof of an agreenent to commt a
crime other than the crine that consists of the sale itself"
(Majority Op. at 3)--seens to ne self evident, but it ulti-
mately is of limted utility in considering the facts neces-
sary to infer an agreenent to distribute. (See Cudahy, J.,
concurring in part and dissenting in part, at 38 n.9.) |
find Judge Cudahy's opinion nore hel pful in defining the
types of evidence that would permt such an inference (see
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id. at 37-38), and | therefore join that portion of Judge
Cudahy' s di scussi on.

CUDAHY, Circuit Judge, with whom CUMM NGS and
RI PPLE, Circuit Judges, join, concurring in part and
dissenting in part. We took this case en banc to untangle
the knotted strands of this circuit's |law on the issue of
when the relationship of drug seller to drug buyer con-
stitutes a conspiracy. W intended to answer the question,
“I's evidence of a sale of drugs in quantities greater than
requi red for personal use enough to support a conviction
for conspiracy of the seller with the buyer?" Although
the majority indicates in dicta that the answer to this
guestion is "no," it makes little effort to deal with or ex-
pl ain the consi derable body of lawin this circuit apparent-
ly to the contrary. See, e.g., United States v. Sergio, 934
F.2d 875, 879 (7th Cr. 1991); United States v. Townsend,
924 F.2d 1385, 1392 (7th Cr. 1991); and United States v.
Roth, 777 F.2d 1200, 1205 (7th Cr. 1985). | happen to
agree with the majority that there is very little in this
record to support a conspiracy between Lechuga and Pinto
(the ostensible buyer), even though that is the very con-
spiracy specified in the indictnent. On the facts before
us, Lechuga had no clue as to Pinto's identity or nodus
operandi but only knew, based on the anount of drugs
I nvol ved, that Pinto was buying for resale. The najority
now says, | think correctly, that this is not enough, but
unfortunately offers few practical suggestions as to what
woul d be enough.

| nstead of a Lechuga-Pinto conspiracy, the nmpjority now
focuses on Lechuga- Pagan, a putative conspiracy not speci-
fied in the indictnent but reachable only through its om
ni bus cl ause ("other persons known and unknown to the
grand jury"). The majority's approach to the Lechuga-
Pagan rel ati onship consists of endow ng sni ppets of Pagan's
inarticulate testinony with a significance out of all pro-
portion to their apparent inport. This is acconplished by
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I ndi scrimnate reliance on the mantra to "view the evi-
dence in the light nost favorable to the governnent." But
the majority offers little to establish workable principles
defining conspiracy arising froma buyer-seller relation-
ship. The majority posits the view that, in order to sus-
tain a conspiracy allegation, there nust be an agreenent
goi ng beyond the sinple agreenent to buy and sell. So

far so good, but the nmajority offers little insight into what
facts would establish such a thing. The majority concl udes
that the Lechuga-Pinto relationship is not enough but that
t he Lechuga-Pagan link is. Because the basic features of
these rel ationships are essentially the sane, however, we
are left to wonder what constitutes a conspiracy and what
does not.

Lechuga's prinmary argunent on appeal assunes that there
was sufficient evidence to identify himas the man who
sol d cocai ne to Pagan. Nonet hel ess, he argues that there
was i nsufficient evidence to prove that he conspired with
anyone to distribute cocaine. Instead, even when taken
in the light nost favorable to the governnent, Lechuga
contends that the evidence shows nothing nore than a
few isol ated sal es transactions, not a conspiracy.

The principal focus of the trial and of this appeal has
been the existence of an all eged conspiracy between Lechuga
and Pinto. The majority offers plausible reasons why there
IS no Lechuga-Pinto conspiracy. But it does so in the face
of authority in this circuit that the charge of a sale for re-
sale is a sufficient allegation of conspiracy. See, e.g., Sergio,
934 F.2d at 879 ("When a deal er buys for resale from
another dealer . . . it is reasonable to infer '"alimted
agreenent to distribute' between the two dealers."”) (quot-

I ng Townsend, 924 F.2d at 1392); Roth, 777 F.2d at 1205

(m ddl eman who sells drugs to user is a conspirator with
the drug supplier). The theory of these cases seens to

be that the nere knowl edge by the seller that the buyer
woul d redistribute the drugs is enough to constitute a con-
spiracy. But the sine qua non of a conspiracy is not nere-
| y knowl edge but an agreenent to conmt a crine, United
States v. Blankenship, 970 F.2d 283, 285 (7th Gr. 1992),

t he existence of which depends upon a neeting of two

or nore guilty mnds. See 4 Charles E. Torica, Warton's
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Crimnal Law sec. 726 at 531 (14th ed. 1981). The record
reveal s that, although Lechuga knew that a redistribution
of cocai ne was contenpl ated, he knew not hi ng about the
identity of the reseller or the expected plan of redistri-
bution./1 There is no evidence that Lechuga ever had a
neeting of the mnds wth Pinto, or agreed to join a drug
distribution enterprise of which Pinto was a nenber.

The majority agrees with this analysis and in fact con-
cludes that a conspiratorial "neeting of the mnds" is gen-
erally narrower than a "contract." Ante at 5-6 ("[S]one
| egal |y enforceable contracts do not involve a 'real' agree-
ment in the sense of a neeting of the mnds but are en-
forced because the parties uttered words or engaged in

acts that the | aw deens sufficient to create a . . . con-
tract. In this respect the term'agreenent' is narrower
than 'contract.' "). Again, so far so good, but, if there is

no conspiracy involving Pinto, how can there be one in-
vol vi ng Pagan? For Pagan acted here on behalf of Pinto--
in effect as Pinto's agent for the purchase of cocaine. If
there is no conspiracy with the principal, Pinto (as the
majority finds), how can there be one with the agent? O
course, the facts nust be viewed in the Iight nost favor-
able to the governnent, but this does not nean that the
facts may be viewed as a springboard for pure specul a-
tion. And that is all the majority has provided.

The majority has attenpted to el evate Pagan fromPinto's
purchasi ng agent to an intinmate of Lechuga who "agreed"
with Lechuga to foster the redistribution of the cocai ne.
The majority builds its case on a remarkably flinmsy foun-
dation: Pagan had becone acquainted with Lechuga before
the transaction in question; and Pagan in testinony once
used the pronoun "we" to indicate delivery of cocaine
originating wth Lechuga and passing through the hands
of Pagan on its way to Pinto. Also, the sale from Lechuga
to Pagan, acting on behalf of Pinto, was apparently done
on credit. These are facts from which one m ght indul ge
I n specul ati on about agreenent, but they do not, in the
best of circunstances, give rise to a rational inference of
conspiracy.

Pagan adm ttedly had nmet Lechuga before this transac-
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tion. Pagan's acquai ntanceship wth Lechuga, however,

was not sufficiently close to enable Pagan to distinguish
Hunmberto Lechuga from his brother, Raul. In any event,

we nmay assune that the mne-run of narcotics purchasers
are acquainted with their sellers. There is nothing to sug-
gest that drug deal ers do business only wth strangers.
From acquai ntanceship alone it is certainly not perm ssi-
ble to infer a neeting of the m nds--an agreenent. This
IS even nore enphatically the case where one party m s-
takes the other for his brother. The majority al so quotes
Pagan as testifying, "W had another deal with him][Pinto]
and he clained that we were short, so | request from

[ Raul ] [Lechuga] again the three ounces." Ante at 10.
Particularly considering that to Pagan English was a sec-
ond, and still sonmewhat foreign, |anguage, there is no
basis for inferring an agreenent fromthis offhand com
ment. For an internediate seller to include his supplier
in the sweep of the plural pronoun "we" in a statenent
that both he and his supplier would have to make up for

a short delivery is hardly grounds for inferring a con-
spiracy.

The very circunstances of the transacti on suggest that,
whil e there nmay have been an agreenent between Pagan
and Pinto to arrange for the purchase of cocaine, there
certainly was none between Lechuga and Pagan to dis-
tribute it. First, undercover detective Carr sought to buy
500 grans of cocaine fromPinto. Pinto then called Pagan
to obtain the drugs. Pagan, in turn, called Lechuga to set
up the purchase. Then, Carr, Pinto and Pagan drove to
an apartnent buil ding where Lechuga had indicated he
woul d make delivery. Lechuga was not there, so Pagan
sought further instruction froma wonman |later identified
as Lechuga's sister-in-law. The wonman tol d Pagan t hat
Lechuga was then on his way to the pick-up point. Pagan
and his associates returned to the apartnent buil ding and,
a few mnutes |ater, Lechuga and a conpani on arrived.
Pagan net Lechuga in the building and took delivery of
481 grans plus 3 ounces of cocaine. Mire specifically, Pagan
t ook the cocaine fromsoneone, later identified as Lechuga,
who stuck his hand out from behind a partially open door.
Pagan returned to his associ ates and gave the 481 grans
to Carr and the 3 ounces to Pinto. Pinto and Pagan were
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subsequently arrested but Lechuga and his conpani on had

al ready departed. These circunstances may support an

| nference that Pagan was an agent and a coconspirator

of Pinto, but nothing about them suggests a conspiracy
with Lechuga. Literally, as well as figuratively, the deal-
ings with Lechuga were at armi s | ength.

The majority's reference to Pagan as a possible "go-
between, facilitator, sales agent, and general hel per," ante
at 9, nerely makes colorful, but m sleading, verbiage sub-
stitute for analysis. There is no evidence that Pagan agreed
with Lechuga to do anything except to buy drugs on be-
hal f of Pinto and, under the majority's very analysis, this
I's not enough./2 There is no agreenent going beyond the
agreenent to buy and sell itself. To call soneone a "m d-
dleman" or a "facilitator" does not nake her a coconspir-
ator with either the party above himor the party bel ow
himin the chain of distribution. A "mddleman" or a "fa-
cilitator" is a buyer who also sells or a seller who al so
buys. Calling sonmeone a "m ddl eman" certainly does not
permt an inference that he has, by this activity al one,
becone part of a larger distribution operation and entered
t he real m of conspiracy.

The case law in this circuit remains tangled, and | doubt
that the majority opinion provides serviceabl e guidelines
to dispel the confusion. Thus, the governnent has pointed
to the | anguage of sone of our cases and argued that a
sale for resale is evidence enough for the jury "to infer
alimted agreenent to distribute between the two deal ers.”
United States v. Sergio, 934 F.2d 875, 879 (7th Cr. 1991).
See also United States v. Koenig, 856 F.2d 843, 854 (7th
Cir. 1988).

But the proposition that a sale for resale is sufficient
evi dence of participation in a conspiracy runs headl ong
into United States v. Baker, 905 F.2d 1100 (7th Cr. 1990)./3
| n Baker, one defendant, Wreman, was convicted of con-
spiracy based on his purchase of 200 pounds of "ditch
weed," a noxious, lowquality variety of marijuana which
no single individual could possibly consune in such quanti -
ties. In the opinion, we stated that even a | arge purchase
does not denonstrate that the defendant "knew the exist-
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ence and scope of the conspiracy and sought to pronote

Its success . . . any nore than a purchase of 100 tons
of steel to build a skyscraper shows that the buyer has
‘joined the corporate enterprise of the manufacturer." 1d.

at 1106 (citations omtted). The proposition that a sale for
resale is enough is also explicitly rejected in Lanon,

whi ch notes that the conviction in Koenig, 856 F.2d 843,

was based not only on the |arge volune of the purchases

but al so on the extensive cooperation between the buyer

and the seller. Lanon, 930 F.2d at 1191 n. 18.

One possibility on the facts of this case is that Lechuga
j oi ned an ongoi ng conspi racy between Pagan and Pinto.
But al t hough Lechuga presunably knew that Pagan woul d
resell or reconvey the cocaine, he did not know to whom
or in what manner. If the |anguage of Baker governs,
Lechuga did not know the "scope" of the putative Pagan-
Pinto conspiracy. 905 F.2d at 1106. Know edge of a buyer's
I 1l egal objectives does not establish an agreenent to help
himcarry out those objectives. United States v. Durrive,
902 F.2d 1221, 1225 (7th Gr. 1990) ("[Mere know edge
of , approval of, association with, or presence at a conspir-
acy is insufficient to establish [a defendant's participation
in a conspiracy]."). As we noted in Townsend:

The suppliers in a "chain" are not necessarily inter-
ested in the success of a particular retailer, or group
of retailers, down the line. |If the chain is character-
| zed by sporadi c dealings between independent deal ers,
what do suppliers care if the mddlenen are able to

unl oad the stuff further?

924 F. 2d at 1391. O course, any whol esal er hopes that

his custoners will be successful. The nore the retailers
sell, the nore they will buy fromthe whol esal er. But prov-

I ng participation in a conspiracy requires "substantial" evi-
dence. Durrive, 902 F.2d at 1225-30. This presumably neans
that proof of nore than an abstract desire for nore busi-
ness i s required.

An appropriate standard of proof of conspiracy hel ps en-

sure that vicarious responsibility will not be inproperly
assessed. Coconspirators are liable for crinmes commtted
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by ot her nenbers of the conspiracy in furtherance of the
conspiracy. Pinkerton v. United States, 328 U S. 640, 647
(1946). To hold that a defendant joined a conspiracy there-
fore exposes that person to nuch nore than crimna
liability for joining the conspiracy itself: he also faces
conviction for the substantive crines commtted by other
menbers of the conspiracy. Townsend, 924 F.2d at 1389.
I n Townsend we al so stated: "To join a conspiracy .
Is to join an agreenent . . . . [T]o be a conspirator you
must know of the agreenent . . . and intend to join it

. ." 1d. at 1390 (citations omtted)./4 Here Lechuga had
no adequat e know edge of any agreenent between Pagan
and Pinto (whose very identity was unknown to Lechuga).
Al t hough Lechuga supplied cocaine to the Pagan-Pinto dis-
tribution chain through two apparently arns-1ength sal es
to Pagan, Lechuga was whol |y unaware of what activities
Pagan, or any subsequent occupier of a place in the chain
of distribution, mght undertake. The relationship of Lechuga
to Pagan is sinply that of seller to buyer or to buyer's
agent. The sal e was consummat ed by Pagan taking deliv-
ery on Pinto's behalf. For his part, Pinto gave an order
to Pagan and Pagan saw that it was filled. None of this
I n any way changed the sinple seller-buyer relationship
bet ween Lechuga and Pagan. And, as we have said re-
peatedly (but unfortunately not consistently) el sewhere,
a buyer-seller relationship, standing alone, is insufficient
to prove participation in a conspiracy. See Townsend, 924
F.2d at 1394; Baker, 905 F.2d at 1106. But see United
States v. Sergio, 934 F.2d 875 (7th Cr. 1991); Townsend,
924 F.2d at 1392; United States v. Roth, 777 F.2d 1200,
1205 (7th Gr. 1985).

United States v. Roth seens to contain a | ess denmand-
ing test for conspiracy than, for exanple, Sergio, and in-
cludes the follow ng passage: "[While the ultimte con-
suner is not hinself a conspirator . . . the m ddl eman
Is." 777 F.2d at 1205. It is true that this | anguage ap-
pears as dicta in the mddle of a discussion of prosecutori al
m sconduct before a grand jury. It is also possible that
t he passage has no application to nere dealers but only to
a sonmehow nore entangl ed species of "m ddl enen."” And,

I n context, the panel in Roth may have been referring
to parties who were acting as agents of the defendant.
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ld. ("The risk of Roth's being caught woul d have been
overwhel m ng. He had to have m ddl enen between him
and the drug addicts who were his ultimte consuners.").
As previously noted, here Pagan--a man in the mddle
I f not a "mddl eman"--was acting on behalf of the buyer
to fill the buyer's order.

The significant passage in Sergi o, suggesting a broad
I nference to be drawn fromthe sale of substantial quan-
tities of drugs, may be best read as a | oose reference to
Townsend, where we cited Baker approvingly, 924 F.2d
at 1394, and used | anguage that was rather nore precise
than in Sergio: "If [whol esal e deal er] A knows of, and ben-
efits from [retail dealer] B s subsequent distribution, we
may infer a limted agreenent to distribute between A
and B. . . . But agreenent to join other endeavors and
di stributors cannot be drawn nerely from know edge the
buyer will use the drugs illegally."” Id. at 1392 (i nternal
guotations omtted). It nmay also be significant that in
Sergio itself, and in the cases that cite Sergio with ap-
proval , there was substantial evidence of the defendant's
I nvol venent in the charged conspiracy, above and beyond
the sale for resale. Sergio, 934 F.2d at 879 (noting the de-
fendant's "continuous involvenent with the conspiracy");
United States v. Thonpson, 944 F.2d 1331, 1342-43 (7th
Cir. 1991) (deals at issue were "nore than isol ated arns-
| ength transactions" and "reveal [ed] a high degree of trust
and cooperation"), cert. denied, 112 S. . 1177 (1992); and
United States v. Atterson, 926 F.2d 649, 655 (7th Gr.)
(regul ar purchases and drug sal es records suggest that
def endant was "warehousenman” for the marijuana), cert.
deni ed sub nom Laurelez v. United States, 111 S. Ct.
2909 (1991).

Per haps anticipating that we mght not strictly apply
t he | anguage of Sergi o, the governnent has al so argued
that the extra three ounces that Lechuga delivered to
Pagan, who in turn delivered themto Pinto, indicate a
sort of ongoing relationship of trust fromwhich the jury
could infer a conspiracy. But these additional ounces do
nothing to change the role of Lechuga as an arns-1|ength
supplier to the Pagan-Pinto chain. They indicate nerely
t hat Pagan had bought cocaine from Lechuga once before
and that Lechuga was a sufficiently honest broker to nmake
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up for a short delivery./5 Certainly, these facts, or simlar
facts, mght well be found in any nunber of other typical
arns-length sales. In sum it is fair to conclude, even though
sone of our cases suggest otherwi se, that there is not
sufficient evidence to support an inference that Lechuga
joined or participated in a Pagan-Pinto conspiracy.

The possibility remains that Lechuga and Pagan, wth-
out reference to Pinto, together agreed separately to dis-
tribute cocaine. The majority finds such a conspiracy be-
t ween Lechuga and Pagan on the grounds that Pagan
knew Lechuga was a drug deal er and know ng this "as-
sisted himin distributing drugs to at | east one deal er far-
ther down the chain of distribution . . . ." Ante at 9.
| suppose that every cocai ne supplier who sells to a re-
seller "assists" the reseller in the sense that, w thout the
original provision of a supply, the reseller would have
nothing to pass on down the line. This nerely describes
t he econom cs of distribution; however, it does not address
the occurrence of a neeting of the mnds. There is abun-
dant authority that Pagan's activities vis-a-vis Lechuga
are insufficient to prove a conspiracy. United States v.
Ki mons, 917 F.2d 1011, 1015 (7th GCr. 1990); United
States v. Mancillas, 580 F.2d 1301, 1307 (7th Cr.), cert.
deni ed, 439 U. S. 958 (1978).

The majority purports to distinguish the dealings be-
t ween Lechuga and Pagan from t hose between Lechuga
and Pinto. Even the second |l eg (Lechuga-Pinto) of this
conparison has its difficulties since Lechuga did not even
know who Pinto was and had no direct dealings with him
A seller-buyer relation between Lechuga and Pinto can be
postul ated only on the theory that Pagan acted as Pinto's
agent in making the purchase from Lechuga. In any event,
the majority correctly states that to establish a conspir-
acy, either between Lechuga and Pinto or Lechuga and
Pagan, there nust be "proof of an agreenent to conmt
a crinme other than the crine that consists of the sale it-
self." Ante at 3. But what is lacking here is evidence from
whi ch such a further agreenent between Lechuga and
Pagan rationally can be inferred.

Lechuga and Pagan did sell and buy cocai ne, and ap-
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parently they agreed to do so sone tine before the sale
was consummat ed. But this sal es agreenent al one nmay

not formthe basis for affirmng Lechuga' s conviction for
conspiring to distribute cocaine. Like the majority, | too
| ook for "proof of an agreenent to commt a crine other
than the crinme that consists of the sale itself." Specifically,
| search for an agreenent to distribute cocaine. The issue
inthis case, as | see it, is what evidence will permt an
I nference that such an agreenent to distribute exists. The
maj ority does not provide a satisfactory answer to this
guesti on.

As has been repeatedly noted, a conspiracy requires
agreenent, and there is a difference between know ng that
sonething will occur--even as an absolute certainty--and
agreeing to bring that sane "sonet hing" about. After all,
the relationship between a buyer and seller is presunp-
tively adversarial: "the buyer's purpose is to buy [presum
ably at the | owest possible price]; the seller's purpose is
to sell [presumably at the highest possible price]." United
States v. Ford, 324 F.2d 950, 952 (7th G r. 1963). Hence,
to find an agreenent to cooperate in distributing cocaine
requi res evidence goi ng consi derably beyond the nere ex-
| stence of a buyer-seller relationshinp.

Here the record shows clearly only that Lechuga and
Pagan had been acquai nted since February 1988, and that
prior to their arrest in May 1988 Lechuga tw ce sol d Pagan
cocai ne. Pagan, acting independently, then redistributed
It to Pinto. Cbviously, this evidence permts an inference
of an existing supplier-dealer relationship, but this is not
a relationship fromwhich a conspiracy to distribute can
be inferred. Thus, in Direct Sales v. United States, 319
U S 703, 713 (1943), the Court upheld the conspiracy con-
viction of a norphine whol esal er that knew that its physi-
ci an-custoner was selling the norphine to addicts. This
concl usi on, however, energed only after the Court enpha-
sized the conpany's "prol onged cooperation with [the phy-
sician's] unlawful purpose.” |Id. The Court distinguished the
case fromone involving "single or casual transactions, not
anmounting to a regul ar course of business, regular, sus-
tai ned and prol onged, and involving nothing nore on the
seller's part than indifference to the buyer's illegal pur-
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pose and passive acqui escence in his desire to purchase,
for whatever end." 1Id. at 712, n.8. Conpare United States
v. Falcone, 311 U S. 205, 208 (1940) (conspiracy conviction
overturned when evidence did "not do nore than show

know edge by respondents that the materials would be

used for illicit distilling . . . ."). The case before us is
much nore |ike Falcone than |like Direct Sales; a conspira-
torial agreenent to distribute cocai ne cannot be inferred
fromevidence of two armi s-length sales transacti ons, even
bet ween deal ers who had net three nonths earlier. There

I s not hing about these sales to suggest that they are out
of the ordinary.

The majority concludes that the record is replete with
evi dence of the "sonething nore" that permts an inference
t hat Lechuga and Pagan were conspirators. For exanpl e,
sone of its nenbers point to evidence that Lechuga was
wlling to sell cocaine after "a sinple call from Pagan."
Ante at 16 (Coffey, J., concurring). | fail to see howthis
suggests anyt hing beyond an ordi nary buyer-seller rel a-
tionshi p. Lechuga had admttedly sold to Pagan once be-
fore and, when Pagan exhibited a desire to buy again,
Lechuga was apparently pleased to oblige. WIIlingness to
pl ease and good service do not add up to conspiracy. To
call these few typical transactions a conspiracy is incon-
sistent with Direct Sal es and Fal cone.

It has al so been suggested that Lechuga's instruction
to Pagan to "bring the noney back" shows that Lechuga
"had a 'stake in the success of [the Lechuga-Pagan-Pi nt 0]
enterprise.' " Ante at 17 (Coffey, J., concurring) (quoting
Townsend, 924 F.2d at 1397). But the circunstances show
only that Pagan bought on credit, and a credit transac-
tion standing alone in no way changes the adversarial rela-
ti onship between a buyer and seller. See Baker, 905 F.2d
at 1106. This was not a sale on consignnent, in which
Pagan had the option of paying Lechuga for the cocaine
or returning any unsold anmount. Such an arrangenent
woul d i ndeed |ink Lechuga's econom ¢ benefit fromthe
transaction to Pagan's success in distributing the cocai ne.
But here, the only rational inference to be drawn fromthe
I nstruction "bring back the noney" is that Pagan had to
pay for the cocaine irrespective of his ability to resell it./6
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If it nmeans anything, this evidence suggests that Lechuga
had inplicitly refused to enter into a distribution agree-
ment wi th Pagan; Lechuga had declined to take a stake

I n Pagan's success or that of any larger enterprise./7

All this discussion raises the crucial question: |If a sale
for resale is not enough evidence of a conspiracy, what
I s? Al though no exhaustive catal og is possible, exanples
are not difficult to find. Cearly, "prolonged cooperation”
bet ween buyer and seller is sufficient evidence of a con-
spiracy to distribute drugs. Direct Sales, 319 U S. at 713./8
So too m ght be evidence that the putative buyer is really
working as the seller's agent. Such evidence would, in
many circunstances, destroy the presunption that the
parties are dealing at armis |length and woul d show an
agreenent to distribute. Sales on consignnent nmay al so
establish a conspiracy since they indicate an ongoi ng rel a-
tionship of the sort that "lower[s] the transaction costs
of commtting crines," Townsend, 924 F.2d at 1394, and
al so show that the seller has a "stake in the success of
[the buyer's] enterprise." Id. at 1397. See United States
v. Saunders, 973 F.2d 1354, 1360 (7th Cr. 1992) (a single
consi gnnent transaction nmay support an inference of con-
spiracy), cert. denied, 113 S. C. 1026 (1993). Evidence that
the parties had standardi zed their transactions with one
another mght also lead to an inference that they were
engaged in a cooperative effort. W also noted recently
t hat evidence of "trust" and "nutual benefit" wll support
a conspiracy conviction, even though the parties' dealings
appear to involve nerely a "sinple sale of cocaine.”" United
States v. Goines, No. 91-1185, 1993 U. S. App. LEXI'S 4969,
at *29 (7th Gr. Mr. 17, 1993). See generally United States v.
Bl ankenshi p, 970 F.2d 283, 286-89 (7th Cr. 1992) (discussing
the "line of demarcation" between sale and conspiracy)./9

In sum the evidence shows nothing nore than a typical
buyer seller relationship between Lechuga and Pagan.
Further, Lechuga did not have the requisite know edge
of Pagan's arrangenents with Pinto to be said to have
joined that purported conspiracy. Accordingly, Lechuga's
conviction for conspiracy nust be reversed. |, therefore,
respectfully dissent in the matters indicat ed.
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FOOTNOTES

/1

The majority engages in inmaginative but wholly insupportable
specul ation that "Lechuga m ght have been frightened to deal face
to face with Pinto, whom he had short-changed . . . ." Ante at
3. The fact is that Lechuga never had an opportunity to deal face
to face with Pinto.

/2

In the words of the majority, "If Lechuga and Pagan had the
sane sinple seller-buyer relationship as Lechuga and Pinto, then,
for the reasons explained earlier, there was no conspiracy
between them" Ante at 9. The fact is that Lechuga dealt with
Pagan as Pinto's buying agent. Lechuga's relationship to Pagan
was identical to his relationship to Pinto.

/3

Three defendants in Baker petitioned for certiorari. The Su-
preme Court denied all three. Baker v. United States, 111 S. C.
206 (1990); Manus v. United States, 111 S. C. 270 (1990); Manns
v. United States, 111 S. . 686 (1991).

/4
Knowl edge is thus a necessary but not a sufficient precursor
to participation in a conspiracy.

/5

Per haps there is honor anong "thieves."” And | cannot i nagi ne
that a drug deal er who habitually shorted his custoners would
stay in business long. There is nothing extraordinary here from
whi ch conspiracy m ght be inferred.

/ 6
Drug dealers, |like nobst participants in an underground
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econony,
| i kely have effective collection nethods.

/7

Pagan was an i ndependent busi nessman who purchased cocai ne
from Lechuga to supply his own custoners, and Lechuga had no
direct pecuniary interest in his success.

/8

On this point, | agree with the majority: "Prol onged
cooperation is neither the nmeaning of conspiracy nor an essenti al
element, but it is one type of evidence of an agreenent that goes
beyond what is inplicit in any consensual undertaking, such as a
spot sale." Ante at 8 (enphasis added).

/9

The majority has inplied that citation of these factors
pointing to conspiracy is too generalized to be of nmuch help in
the future. But the majority's efforts at a bright-line rule are
even nore unavailing. The majority's carefully crafted rul e does
little nore than state the obvious: to prove a conspiracy to
di stri bute cocai ne one nust show sonething nore than an agreenent
to sell, in fact, one nust show an agreenent to distribute. This
statenent, however, offers no insight into the facts from which
such an agreenment may be inferred. My answer to the difficult
guestion, "What nore than a sale for resale is necessary to prove
a conspiracy?" is nmulti-faceted. This is inescapable since this
Is the only way to take into consideration the many vari abl es
t hat di stinguish knowl edge that sonething wll occur, e.g.,
subsequent distribution, froman agreenent to bring that
sonet hi ng about .
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